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1. INTRODUCTION

1.1 T his supporting statem ent is m ade in respect of tw o concurrent applications to N orth

N ortham ptonshireCouncil(N N C)undersection106A oftheT ow nandCountryP lanningAct1990

(T CP A90)w hereby m odificationsareproposedtotheplanningobligationscontainedorreferred

tointhedecisionnoticedated25 August2016 (theDecisionN otice)issued by theform erCorby

Borough Council(CBC)pursuant to sections106A (6)(c)and (8)ofthe T CP A90 (the Current

P lanningO bligations).

1.2 T heCurrentP lanningO bligationsaresetoutinthescheduletotheDecisionN otice,afullcopy of

w hichisatappendix one.T heDecisionN oticew asissued by CBC onbehalfofitselfand alsothe

form er N ortham ptonshire County Council(N CC) w hich had transferred authority to CBC to

determ inetheduplicates106A applicationthenbeforeboththoseauthorities.

1.3 JM E Developm entsL im ited (JM E)w asform erly nam ed JM E CivilsL im ited but hasupdated its

registeredcom pany nam eatCom paniesHousetobetterreflectitscorebusiness.

1.4 W ithinthefram ew orksetby the CurrentP lanningO bligationsJM E applied forand w asgranted

by CBC -am ongstotherconsents-thefollow ingplanningperm issions:

1.4.1 Fullplanning perm ission 17/00702/DP A (the FP P )authorising 66 residentialunits,

retailspaceandcom m unity building(the M ultiU seS quareDevelopm ent);and

1.4.2 O utline planning perm ission 17/00703/O U T (the O P P ) authorising up to 135

residentialunitsandrelatedinfrastructure(theO utlineDevelopm ent).

1.5 O n1 April2021 bothCBC andN CC ceasedtoexistandthenew N N C cam eintobeingas– am ongst

m any otherthings– the sole localplanning authority (L P A )forthe land bound by the Current

P lanningO bligations(theS ite).

1.6 N N C isthereforetheL P A em pow ered tom odify planningobligationspursuanttos106A T CP A90

andJM EDevelopm entsL im ited(JM E)now appliestoN N C by w ay oftw oseparateapplications:

1.6.1 first – and in orderto effect along-term solution to the non-viability ofboth the

O utline Developm ent and the M ulti-U se S quare Developm ent – it hasapplied to

reduce the financialcostspayable to N N C underthe CurrentP lanning O bligations

(the P rim ary S 106A A pplication);and

1.6.2 second – and inorderto effectashort-term im provem entto the cash-flow forthe

O utline Developm ent and the M ultiU se S quare Developm ent -it hasapplied to

deferthe tim e / triggerpointatw hich certain financialcostsw ould otherw ise fall

due in order to at least enable building to continue (the S econdary S 106A

A pplication).

1.7 T heS econdary S 106A ApplicationisnotanalternativetotheP rim ary S 106 Application.Ifitw ere

approved itw ould atleastenablesustainabledevelopm enttobecontinued attheS iteuntilthe

deferredtim e/triggerpointnow proposedhadbeenalm ostarrivedat,butw ouldnotobviatethe

needforthem odificationsproposedintheP rim ary S 106A Application.

1.8 T heP rim ary S 106A ApplicationandtheS econdary S 106A Applicationarereferredtotogetheras

“ theS 106A A pplications” below .
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2. THE LEGAL FRAMEWORK

2.1 S ection106A oftheT CP A90 providesw herem aterial:

“ (1)A planningobligationm ay notbem odifiedordischargedexcept…

(b)inaccordancew ith

(i)thissectionandsection106B …

(3)A personagainstw hom aplanningobligationisenforceablem ay,atany tim eafterthe

expiry oftherelevantperiod,apply totheappropriateauthority fortheobligation

(a)tohaveeffectsubjecttosuchm odificationsasm ay bespecifiedintheapplication;or

(b)tobedischarged…

(6)W hereanapplicationism adetoanauthority undersubsection(3),theauthority m ay

determ ine

(a)thattheplanningobligationshallcontinuetohaveeffectw ithoutm odification;

(b)iftheobligationnolongerservesausefulpurpose,thatitshallbedischarged;or

(c)ifthe obligation continuesto serveausefulpurposebutw ould servethatpurpose equally

w ellifithad effectsubjectto the m odificationsspecified in the application,thatitshallhave

effectsubjecttothosem odifications.”

2.2 JM E isentitled to m ake theS 106A Applicationsand subjectasprovided in the CurrentP lanning

O bligationsand to the law ,it isaperson against w hom the Current P lanning O bligationsare

enforceable.

2.3 T he expressions“ … the obligation… ” and “ … the planning obligation..” used in sub-section (6)

m ean the section 106 agreem ent orundertaking asaw hole – they do not referto individual

clausesorotherprovisionsw ithin suchadocum ent.T he expression“ planningobligation” isthe

technicalnam e forany section 106 agreem entorundertakingforthe purposesofsections106

and 106A T CP A90.W hen therefore the question ofthe “ usefulpurpose” served by a“ planning

obligation” isaddressed undersection 106A,the term softhe planning obligation are to be

view ed holistically,and aview m ust be form ed asto the highest level“ purpose” the relevant

planningobligationcanbeproperly beunderstoodtoserve.

2.4 M rJusticeGarnham stated in R (oaoM ansfield DistrictCouncil)vS ecretary ofS tateforHousing,

Com m unitiesandL ocalGovernm ent(the M ansfieldCase):

“ 28.Asiscom m on ground before m e,the correctapproach to considering an application

underS ection106A isthatarticulatedby R ichardsJin R (T heGardenandL eisureGroupL td)

v N orth S om erset Council[2003] EW HC 1605 (Adm in).He said at paragraph 28 that in

addressinganapplicationundersection106A:

“ there are fouressentialquestionsto be considered:w hat isthe current obligation?

w hatpurposedoesitfulfil? isitausefulpurpose? andifso,w ouldtheobligationserve

that purpose equally w ellifit had effect subject to the proposed m odifications? M r

Elvin laysstresson the w ords“ equally w ell” and describesthem asordinary English
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w ordsim portingaprincipleofequivalence.S ection106A involvesapreciseandspecific

statutory testand doesnotbringin the fullrange ofplanningconsiderationsinvolved

forexam pleinanordinary decisiononthegrantorrefusalofplanningperm ission.” ”

2.5 Garnham Jadded(atparagraph38 ofhisjudgm ent):“ 38.Fourth,andperhapsm ostim portantly,

Iseenoreasonw hy,asam atterofprinciple,theprecisecharacteroftheusefulpurposeserved

by the obligation should determ inew hetherornottheauthority hasthe pow ertodischarge it.

T hecriticalquestionisw hethertheobjectionservessom eusefulfunction,theabsenceofw hich

m akesthem aintenanceoftheobligationpointless.Itfollow s,inm y judgm ent,thatthequestion

for the Inspector here w asw hether the obligation served any useful purpose,not any

usefulplanningpurpose” .T hew ord “ objection” inthe4th lineofthisparagraphofthejudgm ent

ishereunderstoodtobeatypographicalerrorsince” obligation” isclearly intended.

2.6 Infindingthatanerroroflaw hadbeenm adeintheM ansfieldCase,Garnham Jadded:

“ 43.ButthefailureoftheInspectortoidentify thebenefitthatm aintenanceoftheobligation

w ould achieve m eant that none ofthose observationsw ent to the crucialissue.In those

circum stances,despitem yrecognitionofthedifficultytheInspectorfacedbecauseofthepoor

m annerinw hichtheCouncilpresenteditscasetoher,itseem stom ethatshefellintoerror.

T hisw asanerroroflaw ,notam atterofplanningjudgm ent.S hefailed toidentify theuseful

purposethattheobligationservedandtoconsiderw hetherthatpurposerem ainedextant”

2.7 T heCurrentP lanningO bligationsw ould clearly continuetoservea“ usefulpurpose” ifm odified

asnow proposed – they w ould enableasustainable(butnon-viable)developm enttobecarried

outandcom pletedincludingtheprovisionofanew com m unity building..T hecriticalquestionof

w hetherthe obligation asm odified w ould stillserve som e usefulfunction istherefore to be

answ eredvery m uchintheaffirm ative.

2.8 T he CurrentP lanning O bligationsw ere aresponse to astalled developm ent and the high level

purpose w asto enable sustainable developm ent to recom m ence.In the M ain R eport to CBC’s

P lanningCom m itteeofJune2016 itw asstatedthat:“ Inbroadterm s,im proved schem eviability

issecured… ” andthefollow ingcontem porarysectionsoftheN ationalP lanningP olicyFram ew ork

(N P P F)and the P lanning P ractice Guidance asw ellasalocalpolicy on developercontributions

w erecitedasrelevantandsupportiveoftheproposaltoputtheCurrentP lanningO bligationsinto

placeatthattim e(em phasesadded):

2.8.1 N ationalP lanningP olicy Fram ew orkM arch2012:

“ P ursuing sustainable developm entrequirescarefulattention to viability and costsin

plan-m akingand decision-taking.P lansshould bedeliverable.T herefore,thesitesand

thescaleofdevelopm entidentifiedintheplanshouldnotbesubjecttosuchascaleof

obligationsand policy burdensthattheirability to be developed viably isthreatened.

T o ensure viability,the costsofany requirem entslikely to be applied to developm ent

requirem entsforaffordable housing,standards,infrastructure contributionsorother

requirem entsshould,w hen taking account ofthe norm alcost ofdevelopm ent and

m itigation,provide com petitive returnsto aw illing land ow nerand w illing developer

toenablethedevelopm enttobedeliverable.” (P aragraph173);and
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"W hereobligationsarebeingsoughtorrevised,localplanningauthoritiesshould take

account ofchangesin m arket conditionsovertim e and,w hereverappropriate,be

sufficiently flexibletopreventplanneddevelopm entbeingstalled."(P aragraph205)

2.8.2 O ne Corby P olicy Com m ittee 11 S eptem ber2012 – P olicy forDeferred Developer

Contributions.T hisagreedanoptionofdeferralofdevelopercontributionsifsupported

by afinancialappraisal;and

2.8.3 N ationalP lanningP racticeGuidance:

"...w here the deliverability ofthe developm ent m ay be com prom ised by the scale of

planning obligationsand othercosts,aviability assessm ent m ay be necessary.T his

should be inform ed by the particular circum stancesof the site and proposed

developm ent in question.Assessing the viability ofaparticularsite requiresm ore

detailedanalysisthanatplanlevel."(P aragraph:016 R eferenceID:10-016-20140306)

"In m akingdecisions,the localplanningauthority w illneed to understand the im pact

ofplanningobligationsontheproposal.W hereanapplicantisabletodem onstrateto

thesatisfactionofthelocalplanningauthoritythattheplanningobligationw ouldcause

the developm ent to be unviable,the localplanning authority should be flexible in

seekingplanningobligations."P aragraph:019 R eferenceID:10-019-20140306

2.9 T henon-viability ofthedevelopm entasitthenw as,w asthereforecentraltothedecisionm aking

w hichresulted intheCurrentP lanningO bligations.Itw asam atterofcom m onground betw een

JM E,CBC and N CC that the developm ent asit then w as,could not be carried out any further

becausetheburdensofthepre-existingplanningobligationsrendereditnon-viable.

2.10 T hatstate ofaffairsw asso seriousthatthe land-ow ning com pany – S ilentpride L im ited (S P L )–

w asinadm inistration.T heapplicationsw hichresulted intheDecisionN oticew erem adejointly

by Deloitte L P P w hich w asthe appointed adm inistratorforS P L ,and JM Ew hich w asthe holding

com pany thatow nedS P L .

2.11 T he practicalpurpose ofthe Current P lanning O bligationsw asto “ unstall” that developm ent,

enablingittore-activateasaviabledevelopm entonthebestunderstandingofthecircum stances

asthey thenw ere.
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3. THE PRIMARY S106A APPLICATION

3.1 T hereasonfortheS 106A Applicationsnow m adebyJM Eisthatthedetailedschem eprovidedfor

in the CurrentP lanningO bligationsfurtherdevelopm enthasagain proven nonviable.A further

adjustm entisthereforenecessaryinlightofthechangedcircum stancessincetheDecisionN otice

w asissued,sothatthepurposeoftheCurrentP lanningO bligationscancontinuetoberealised.

3.2 T heP rim ary S 106A Application therefore seeksto restore financialviability to the developm ent

w ithoutw hich itw illbe m oth-balled w ith lessthan halfthe housing authorised by the FP P and

theO P P havingbeenconstructed.

3.3 It seeksto restore viability by rem oving from the Current S 106 O bligationstw o significant

financialcostsnam ely:

3.3.1 the "L ittle S tanion Com m unity S um "(being£11,000 (eleven thousand pounds)for

every Dw ellingto be used forthe reim bursingthe publicpurse in respectofsom e

ofthecostsofL ittleS tanionP rim ary S chool);and

3.3.2 “ the L ittle S tanion U p-liftS um ” (defined as“ asum equalto 34% ofthe Additional

Dw elling S ale P rofit,also for contributing tow ardsthose pre-incurred costsof

providingL ittleS tanionP rim ary S chool.

3.4 T he P rim ary S 106 Application issupported by a financialviability appraisalprepared by

AspinallVerdi(the FVA ) (acopy of w hich isat appendix tw o). T hisdem onstratesthat the

developm entisnotviableunlessthecurrentS 106 O bligationsarem odified and theform erCBC

agreedthatthatw asanaccurateassessm entofthelackofviability ofthedevelopm ent.

3.5 JM E itselfnow ow nsS iteagainstw hichtheCurrentP lanningO bligationsareenforceable (albeit

subjecttosignificantencum brancesincludingadeedofpre-em ptionandtw olegalcharges).T he

form erow ner– S P L – w asasubsidiary ofJM E; S P L hasnow transferred the S ite to JM E.T he

encum brances also include 6 charges over JM E’s assets generally arising from various

housebuilding com paniesholding security forcertain fundsw hich are not available to JM E for

generalpurposesatallbutonly forcom pletinghighw ayw orks(forw hichthosem onieshavenow

beenlargely expended).

3.6 T heburdenoftheL ittleS tanionCom m unity P aym entand theL ittleS tanionU pliftS um needsto

beunderstoodagainstthebackgroundofcom plexprivatesectorfinancingandm ortgagingw hich

hasbeennecessary tocom ply w ithotherelem entsoftheCurrentP lanningO bligations.

3.7 T heDecisionN oticeitselfeffectedm odificationstopre-existingplanningagreem entsnam ely:an

agreem ent dated 4 July 2006 betw een CorusU K L im ited (1) CBC (2) and N ortham ptonshire

County Council(N CC)(3);asupplem entalagreem entdated28July 2008betw eenS P L (1)CBC (2)

N CC (3)and AIB Group (U K)plc (4); and asupplem entalagreem ent dated 6 S eptem ber2010

betw eenS ilentprideL im ited(1)CBC (2)N CC (3)andAIB Group(U K)plc(4)(theO ldA greem ents).

T he purpose w asto restore developm ent viability.T here isaprecedent forthe approach now

proposedby JM EthroughtheP rim ary S 106A Applicationaccordingly.

3.8 T he O ld Agreem entsrelated to m ajorresidentialdevelopm ent at L ittle S tanion m uch ofw hich

hadalready beenbuilt– 700 new hom es,asm allcom m unity facility (theW elcom eCentre)anda

prim ary school(theP rim ary S chool)already existed.
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3.9 T he need to m odify the O ld Agreem entsarose from the non-viability ofthe developm ent

authorisedby anoutlineplanningperm ission04/00442/O U T dated5 July 2006 (the2006O P P )–

anew com m unity com prising“ R esidentialdevelopm entofnotm ore than 970 dw ellings;public

openspace,prim ary schooland com m unity facility,associated developm entincludingprovision

ofroadsand infrastructure; accessto L ongcroft R oad including provision ofdualcarriagew ay

betw een A43 roundabout and eastern accesspointto the developm ent ....” (the L ittle S tanion

Developm ent).

3.10 S P L w asinsolvent and the infrastructure and com m unity facilitiesto serve the L ittle S tanion

Developm entw ere“ stalled” andincom plete.

3.11 T hatleftanetw orkofestateroadsunsurfacedandincom pleteandnotbeingactivelym aintained;

streetlightingincom plete and w here presentnotbeingm aintained,and sew ersconstructed to

servethedevelopm entunadoptedandnotbeingactively m aintained.

3.12 T hepracticaleffectoftheDecisionN oticew asthereforetoreplacetheO ldAgreem entsw ithnew

lessonerousobligations– thisenabledthecom pletionoftheoutstandinginfrastructure(through

the release ofthe land-ow ning com pany – S P L -from adm inistration in autum n 2017)and the

subsequentprogram m eofw orksw hichhasbeensuccessfully carriedoutby JM E.

3.13 S ettingasidecertainprovisionsrelevanttoadjacentland totheeastoftheS itew hichw ouldnot

be affected by the proposed m odifications,the currentplanning obligationscan be grouped as

set out in the first colum n ofthe table below (also show ing w hetherornot they have been

perform ed (colum n tw o)and w hetherperform ance orfurtherperform ance thereofis“ viable”

(colum nthree)):

T ypeofO bligation P erform ed/N otyet
perform ed?

ViableasofM ay 2021?

Infrastructure(com pletionof
estateroads/streetlighting/
sew ers)

Already perform ed (w ith
lim ited exceptions vis-a- vis
highw ay w orksin the L agan
developm entarea).

S ew ershavebeenadopted.

P hase 1 of the pre-existing
roadinfrastructureservingthe
L ittle S tanion Developm ent
w asadopted by N CC inM arch
2021.

Yes – m aintenance of the
rem aining phases2-4 inclusive
is viable provided that N CC
adopt w ithout im posing
additionalcostonlandow ner

Com m unity Facilities(publicopen
space/new com m unity building/
sm allretailoutlet)

P artially perform ed Yes– but only if the Current
P lanning O bligations are
m odifiedasnow proposed

FinancialR eim bursem ent(aroof
tax of£11,000 perDw ellingplus
anadditionalupliftsum ifthe
developm entw eretobem ore
profitablethanadefinedlevel)

N otyetperform ed N o– pleaseseetheanalysisand
findingsset out in the FVA for
theconsiderationofN N C
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3.14 W ith the kind supportofthe form erCBC,the seriousdeficienciesin infrastructure to serve the

L ittleS tanionDevelopm enthavebeensuccessfully addressed.Inrespectofthephasesofestate

roadsthe coloured phasesshow n on the plan appended hereto at appendix 3 have been

com pletedonthedatesshow ninthetablebelow .

P hase Com pletionDate

R edP hase 18th January 2018

Yellow P hase 26th February 2018

GreenP hase 21st M ay 2018

BlueP hase 29th June2018

3.15 JM E hastherefore expended over£2 m illion in carrying out these w orksand isin detailed

discussionsw ithN CC w iththesharedobjectiveofadoptionofthesecom pletedestateroads.

3.16 JM Ehasalsocom pleted streetlightingtoservetheL ittleS tanionDevelopm entand hasentered

intoalegalagreem entw ithCBC foritsfutureadoption.

3.17 T he sew ersserving the Existing Developm ent have been adopted by Independent W ater

N etw orksL im ited(IW N L )on29 S eptem ber2017.

3.18 T heseinfrastructurerequirem entshavethereforebeenlargelym etovertheperiodautum n2017

untilsum m er2018 and the highw ay w orkshave now begun to be form ally adopted (phase 1

having becom e highw ay m aintainable at the publicexpense on 30 M arch 2021)by agreem ent

w iththeform erN CC undersection38oftheHighw aysAct1980.

3.19 T he replacem entofthe unsafe and incom plete estate road netw orkw ith properly surfaced,lit,

edged and drained carriagew ay highw aysin perform ance of part of the Current P lanning

O bligationsw asam ajorstep forw ard in itself,and JM E hasalso m et itsobligationsto seek

planningperm issionforfurtherresidentialdevelopm ent.

3.20 Itw asanunusualfeatureoftheCurrentP lanningO bligationsthatthey includedrequirem entsto

apply forfurtherplanning perm ission – thisisasignificantindicatorofthefundam entalpurpose

oftheCurrentP lanningO bligations,w hichw astore-activatesustainabledevelopm entattheS ite

not to secure guaranteed planning benefitsin kind orfinancialcontributionsto addressthe

im pactsofadevelopm ent w hose characteristicshad already been fully established through

planningperm ission.

3.21 T hatiscorroboratedbytheinclusionofanobligationtousereasonableandcom m erciallysensible

endeavoursto seek controlofotherland adjacent to but outside the S ite,so that ifplanning

perm issionw eretobegrantedforfurtherresidentialdevelopm entonthatlandalso(theso-called

‘T atasite’)therew ould beanothercirca125 housingunitsw hichw ould generatevaluetom eet

theL ittleS tanionCom m unity P aym ent& theL ittleS tanionU p-liftS um .

3.22 T he extent to w hich com m unity facilitieshave yet been delivered how everism ore lim ited.A

sm allretailunit nearthe M ultiU se S quare occupiesapre-fabricated building but thisisnot a

requirem entoftheCurrentP lanningO bligations.
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3.23 T he public open space w ork approved by the form er CBC under planning perm ission

17/00701/DP A hasbeensubstantially com pletedw iththeexceptionof:(a)oneoftheplay areas;

and(b)theM ultiU seGam esArea.

3.24 T heCurrentP lanningO bligationshow everalsoprovidefortheconstructionof:

(a) aCom m unity Building;and

(b) aR etailS tore

bothsubjecttoaplanningperm issionacceptabletoJM Ebeinggrantedtherefor.

3.25 T he FP P authorisesthe construction ofacom m unity buildingand retailstore and JM E hasnow

dischargedthepre-com m encem entconditionsonthatplanningperm ission.

3.26 T he only issue preventing the FP P being “ acceptable” to JM E forthe purposesofthe Current

P lanning O bligationsisthat the M ultiU se S quare Developm ent isnot viable. Asthe FVA

dem onstrates,both the M ultiU se S quare Developm ent and the O utline Developm ent taken

togetherarenotfinancially viableiftheCurrentP lanningO bligationsrem ainunm odified.

3.27 T hereim bursem entprovisionsintheCurrentP lanningO bligationscom prise:

3.27.1 the"L ittleS tanionCom m unityS um "(definedas“ asum payableonceonlyinrespect

ofeachDw ellingbeing£11,000 (eleventhousandpounds)– L ES S theaggregatecost

ofallthe otherplanning benefitsrequired to be paid to … the County Council,or

provided in kind pursuant to any Further O bligation or payable by w ay of

Com m unity InfrastructureL evy w henexpressedona‘pernew housingunit’ basis–

w hich paym ent shallbe used forcontributing tow ardsthe costsofL ittle S tanion

P rim ary S chool");and

3.27.2 “ the L ittle S tanion U p-liftS um ” (defined as“ asum equalto 34% ofthe Additional

Dw elling S ale P rofit … forcontributing tow ardsthe costsofL ittle S tanion P rim ary

S chool… ” ).

3.28 Asat sum m er2016 the viability offurtherdevelopm ent ofup to 166 new unitsofresidential

accom m odation and the outstanding com m unity facilitiesat L ittle S tanion w asassessed in the

expert report defined in the Current P lanning O bligationsas“ the Approved EVA” being “ the

AspinallVerdiViability Assessm entofN ovem ber2015” .

3.29 AspinallVerdihave now carried outan up-dated appraisal,re-assessing the financialviability of

suchfurtherdevelopm entasatJuly 2019 i.e.theFVA.

3.30 T heFVA establishesthat:

3.30.1 T heL ittleS tanionCom m unity S um rendersthedevelopm entnon-viable;and

3.30.2 T hereisnorealisticprospectthattheL ittleS tanionU p-liftS um w illeverbe

payableinpartoratall.

3.31 T heprecisem odificationsnow applied foraresetoutinthedraftscheduleofm odificationsbut

in sum m ary these changesw ould rem ove the provisionsforL ittle S tanion Com m unity S um and

theL ittleS tanionU p-liftS um intheirentirety inview of:
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3.31.1 thesignificantfinancialand practicalconstraintsaffectingJM Eand theland (w hich

w ere unknow n in sum m er2016 w hen the Current P lanning O bligationsw ere put

intoplace);

3.31.2 thefactthatfurtherdevelopm ent– includingtheoutstandingcom m unity facilities

– isnotviableiftheseonerousreim bursem entrequirem entsw eretorem ain.

3.32 S ince sum m er2016 JM E hasdiscovered orexperienced aseriesofsignificantconstraintson its

ability todeliverthefurtherdevelopm entatL ittleS tanioncontem platedbytheCurrentP lanning

O bligationsincluding:

3.32.1 ashort-fallofover£1m – firstrevealedinautum n2017w henS P L w asreleasedfrom

adm inistration– inthecashheldinthecom pany’sbankaccounts;

3.32.2 therepeated refusalofT aylorW im pey – theholderofpre-em ptionrightsoverthe

S ite– toallow JM Etocreateaspecialpurposevehicle(S P V)forpartofthesiteonly,

w iththe specificeffectthatlendersare deterred from takingsecurity overspecific

elem entsofthefurtherdevelopm ent;

3.32.3 the inability ofHom esEngland (HE)to provide funding forany partofthe further

developm ent (w hich isunderstood itselfto be partly because the developm ent

couldnotachievealoan-to-valueratiosatisfactory toHE,andpartly aconsequence

oftheinability tocreateanS P V and transferarelevantpartoftheR esidualS iteto

ittogetherw ithrelevantrightsoverroadsandservicescorridorsontherest);

3.32.4 the reluctance ofprivate-sectorlendersgenerally to provide funding (JM E having

approached circa 30 potential fundersbefore putting into place itscurrent

arrangem entsw hichareconsequently athighinterest(14% – 16% ).

3.33 T he Adm inistrator’slaw yershad inform ed JM E that circa£600,000 w ould be available in S P L ’s

accountsonconclusionoftheadm inistration,w hereasintheeventonly£92,870 w astransferred

toJM Eatthatstage.JM Ealsohad togiveanundertakingtotheAdm inistratorstopay offsom e

creditorsofS P L ’sw iththeresultthatithadavailablecashofonlycirca£50,000 – onlyonetw elfth

ofthe anticipated cash holding.(Itshould be added thatthe m oniesused to finish the existing

highw aystoanadoptablestandardw ereseparatedinto‘closed’ accountsandcouldonly beused

forthat specific purpose; those m oniesdid not form part ofthe ordinary cash capitalofthe

com pany w hen released from adm inistration and JM E hasno accessto any m oniesfrom those

closedaccountstousetow ardsotherinfrastructuresuchasthecom m unity building).

3.34 Itshould also be noted thatthe FVA usesam uch low erborrow ing figure – only 6% – than the

actualinterestrate JM E ishavingto pay.Even w ith thatm uch low erborrow ingcostbeingused

intheFVA,thefurtherdevelopm entisnotviable.T hereality isevenm orenegativegivenJM E’s

experienceofthe privatesectorlendingavailabletoitand the actualcostofservicingthe loans

extendedtoit.

3.35 Furtherm ore,the com plex drafting in the Current P lanning O bligationsrespecting the L ittle

S tanionU p-liftS um isitselfasignificantdeterrentforlenders.Itisdifficulttoexplain to lenders

andisperceivedbythem asathreattotheirabilitytosellarelevantpartoftheS iteintheexercise

oftheirpow erofsale underam ortgage/legalcharge,in the event that the borrow erw ere to

default.T hisaffectsbothJM Easacom pany – andthelanditow nsatL ittleS tanion.
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3.36 Additionally,JM E isnot an attractive lending proposition w hilst the L ittle S tanion U p-lift S um

rem ainsin effect because alendercontem plating having to realise itssecurity by selling the

com pany’sassetsasaw hole orsim ply trying to sellthe land w ould have to overcom e the

reluctance ofpotentialbuyersto take on the riskw hen they are faced w ith acom plex form of

planning-related overage that w ould w eaken any up-side the purchase m ight ultim ately give

them .Foreseeingthatsituation,lendersarereluctanttolendtoJM Ew hilsttheL ittleS tanionU p-

liftS um rem ainsw ithintheCurrentP lanningO bligations.

3.37 T he com bined effect ofthese circum stancesisthat in the three yearperiod since the Current

P lanningO bligationsw ere putinto place JM E hashad little orno w orkingcash capitalavailable

forperform ingtheCurrentP lanningO bligationsgenerally,and intheabsenceoffundingby HE,

JM Ehashadtoborrow intheprivatesectoratvery highinterestrates.

3.38 Despite these constraintsJM E w asable w ith itsplanning consultants,iP lan S olutions,to obtain

planningperm issionfortheM ultiU seS quareDevelopm entandtheO utlineDevelopm ent.Itw ill

how everbeunabletoactuallydeliverthesustainabledevelopm entauthorisedbytheform erCBC

through these consentsunlessthe CurrentP lanningO bligationscan be m odified broadly in the

m annerindicatedinthescheduleofm odifications.

3.39 T hose lending arrangem entsw hich are in place have already had to be backed by personal

guaranteesgivenbyJam esM oore– theprincipalDirectorofJM E– tothelenders.JM Ehasalready

takenonsignificantriskasacom pany,andM rM ooreasitsprincipalDirectorhasalsodonesoin

apersonalcapacity.

3.40 T heFVA appliesam ethodology baseduponthatw hichw asapprovedbyCBC in2016throughthe

“ Approved EVA” and updatesthisto accord w ith the current centralgovernm ent planning

practiceguidancerespectingviability appraisal.

3.41 Itconcludes(em phasisadded):

3.41.1 inrespectoftheL ittleS tanionCom m unity P aym ent“ … theschem ecannotafford

todeliverany affordablehousingorthe£11,000 perDw elling… ” ;and

3.41.2 inrespectoftheL ittleS tanionU pliftS um “ … thereisunlikely tobeadditional

overagegeneratedby thisschem e” .

3.42 Current nationaland internationaleconom icpressuresare am atterofdaily m ediareporting –

the painfulre-adjustm entoftrade betw een the U S A and Chinaalone isprejudicialtothe w orld

econom yandtheeffectsofCovid19 andBR EX IT continuetoexertsignificantdow nw ardpressure

onU Kgrow thforecasts.

3.43 T he period since the CurrentP lanningO bligationsw ere putinto place in August2016 hasbeen

one ofsignificant econom icconstraint and it isnot asurprise that the cost ofcarrying out the

furtherdevelopm entversusthepotentialsalereceiptsfrom thenew apartm entsandhousesw as

in deficitasatJuly 2019 in the m annersetoutin detailin the FVA.T hatrem ainsthe case asat

M ay 2021.

3.44 JM Ew asnotthereforeinthepositionJM Eandtheform erCBC expectedittobeinw henS P L w as

firstreleasedfrom adm inistration– inparticular,itlackedcashw hichitw asalsoexpectingtobe

concurrently releasedw hichitcoulduseforgeneralpurposes.ItisdisappointingthatHEw asnot

able to provide any funding to support the furtherhousing developm ent w hich CBC asalocal

planningauthority hasnow authorised.
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3.45 Byw orkingconstructivelytogetherCBC andJM Ehaveachievedsignificantprogressoverthecirca

threeandahalfyearperiodsinceS P L w asfinally releasedfrom adm inistration.

3.46 T he N CB and the R etailS tore rem ain outstanding how ever;these have the requisite planning

perm ission but despite itsreasonable endeavoursto obtain funding JM E cannot build them

because – even w ith the additionalhousing authorised through 17/00703/O U T – they are not

financially viable.

3.47 T hey w illbecom e viable how everaspartofthatdevelopm entifm odificationsare m ade to the

planningobligationssoastoliftthe£2 m illion+ burdenofthe“ rooftax” intheform oftheL ittle

S tanion Com m unity P aym ent,and rem ove the com plex deterrentto lendersw hich isthe L ittle

S tanionU p-liftS um .

3.48 AstheFVA confirm s,JM Eispreparedtoaccept:

3.48.1 alevelofdeveloper’sprofitfarbelow thestandard20-25% ratesusedinviability

appraisal;

3.48.2 developer’srisk;and

3.48.3 highborrow ingcosts

butinordertodelivertheoutstandingcom m unityfacilitiesinthedifficultfinancialcircum stances

facing the U K econom y in generaland thisschem e in particular,N N C isrespectfully invited to

concludethatthem odificationsproposedarenecessary andappropriate.

3.49 JM Efirstcontacted theform erCBC inAugust2019 torequestthatadeed ofm odificationm ight

beentered intoinordertoeffectthem odificationsproposed inw hatisnow theP rim ary S 106A

Application.JM Eprovidedacopy oftheFVA toCBC.

3.50 CBC tookadvicerespectingthatviabilityassessm entfrom W hiteL andAssociatesw hoagreedw ith

JM Ethatthedevelopm entw asnotviable.A copy ofaletterfrom CBC dated 20 Decem ber2019

isattachedatappendix 4 andsoconfirm s.

3.51 T he form erN CC how ever– w hilst it did not disagree w ith the FVA – nonethelessrejected the

proposed m odificationonthebasissetoutinitsletterof26 February 2021 (appendix 5).Inthat

lettertheform erN CC didnottakeissuew iththeviabilityassessm entevidenceatall.Itssolebasis

for refusalto m odify w asanarrow interpretation of the purpose of the Current P lanning

O bligations.

3.52 T heform erN CC focussed exclusively upononly tw oaspectsoftheCurrentP lanningO bligations

nam ely: (i)the reim bursem ent ofcostsofconstructing the L ittle P rim ary S chool; and (ii)the

m aking good ofthe netw ork ofestate roadsserving the existing housing developm ent even

thoughtheproposedm odificationsdidnotseekany changetothelatteratall.

3.53 T he form erN CC’sresponse w astherefore flaw ed both in respect of(i)by planning upon the

Current P lanning O bligationsand their purpose an interpretation w hich w holly ignored the

evidencethatrestoringviability tothe schem e clearly w asthe purpose inthe contextofs106A

T CP A90; and in respect of(ii) by asignificant m is-understanding ofw hat the scope ofthe

proposed m odificationsactually w as.JM E isnow m akingtheP rim ary S 106A Application toN N C

accordingly.
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4. THE SECONDARY S106A APPLICATION

4.1 T he elapse oftim e since JM E had first draw n attention to the lackofviability (in sum m er

2019)m eant that the form erN CC’srejection ofthe proposed m odificationssom e 20 m onths

laterw ashighly prejudicialto the ongoing w orkon the M ulti-U se S quare Developm ent.T hisis

beingdeveloped pursuanttotheFP P and itcom prisesfourblocks,denoted “ A” to“ D” .JM Ehas

successfully constructedBlocksA andB atthisstage.

4.2 Inorder,how ever,toobtainprojectfinancetoconstructBlockD (sinceJM Eisunabletofinance

construction outofcash reservesforreasonsalready given in thisstatem ent),JM Ew illneed to

be able to dem onstrate to potentiallendersthat the entirety ofBlock D can be constructed

w ithouttriggeringtherequirem entforthepaym entoftheL ittleS tanionCom m unity P aym ent.

4.3 A parallelproblem arisesinrespectofP arcel6 oftheO utlineDevelopm ent– w hichispartofthe

land benefited by the O P P .JM E hasconstructed 8 ofthe housesforw hich reserved m atters

approvalhasbeengranted atP arcel6 butcannotobtainfunding toproceed w iththerem ainder

forthesam ereason.

4.4 T he S econdary S 106A Application therefore proposesabasison w hichthe buildingw orkcan at

least sensibly proceed som ew hat further,w hilst furthertim e istaken by N N C to give detailed

considerationtotheP rim ary S 106A Applicationshould N N C consideritselfto need such further

tim e.

4.5 T heS ite-regardedasaw hole-itiscurrently benefittedby,inparticular:

4.6 T heFP P authorising66 residentialunits;and

4.7 T heO P P authorisingupto135 residentialunits.

4.8 T hem axim um num berofresidentialunitsauthorisedby thoseperm issionsistherefore201,and

ifthe CurrentP lanningO bligationscould be m odified to providethatupto 100 ofthese can be

occupiedbeforeanyrequirem enttom aketheL ittleS tanionCom m unityP aym entistriggered,that

w ould atleastenable JM E to continue buildingthe developm entforsuch reasonable period as

w ouldperm itJM Etoliaisefurtherw ithN N C toseekapprovaloftheP rim ary S 106A Application.

4.9 T hepositiontakenby theform erN CC initsletterof26 February 2021 haseffectively placedJM E

in an im possible position.JM E hasdem onstrated,asam atteroffinancialreality – through the

viability w orkthatw asdonein2019 and approved by theform erCBC’sindependentconsultant

– thatthe developm entisnotviable ifitissubjectto the L ittle S tanion Com m unity P aym entat

all.

4.10 T heform erN CC didnotcontestthat,butineffecttookthepositionthatiftheschem ew ereviable

andenabledthatpaym entinAugust2016(w henthecurrents106fram ew orkw asputintoplace),

then there isno basisform odifyingitnow ,w hateverm aterialchangesm ighthavetaken place

sincethattim e.

4.11 T hatw asanunreasonablepositionandunreconcilablew iththeS tatutoryCodeofw hichS ections

106 and 106A ofthe T CP A90 form an integralpart.S ince the effectofrefusingto entertain any

m odificationistocausethedevelopm entto‘stall’ onceagain,thefundam entalplanningpurpose

oftheCurrentP lanningO bligations– w hichw astore-startastalled schem e-w ould beentirely

frustratedifN N C w eretotakesuchaposition.
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5. CONCLUSION

5.1 JM Ehas-sinceAugust2019 -beenseekingm odificationoftheCurrentP lanningO bligations.

5.2 T he purpose of the Current P lanning O bligations w as to re-activate a m ajor “ stalled”

developm ent,by reducing and restructuring the pre-existing section requirem entsso that – if

furtherhousingdevelopm entcould beauthorised togeneraterevenues– asensiblepackage of

planningbenefitscouldbedelivered.

5.3 S ince sum m er2017 w henS P L w asreleased from adm inistration,JM E hasbeenw orkinghard to

delivertheplanningbenefitsandobtainandim plem entplanningperm issionsforfurtherhousing

developm entthroughtheFP P andtheO P P .

5.4 It cannot proceed m uch further how ever w ithout m odification of the Current P lanning

O bligationsand thisisnow urgentgiventhatitw asfirstrequested nearly tw oyearsagow henit

had already been established thatthe overallschem e including the new housing authorised by

theFP P andtheO P P w asnotviable.

5.5 N o reasonable basisfordeclining to m odify the CurrentP lanning O bligationsw asidentified by

eitherthe form erCBC orthe form erN CC – onthecontrary,both ofthem accepted theviability

evidencew hichhadbeenapprovedby CBC’sow nconsultants.

5.6 T he form erN CC how everrejected the proposed m odificationson the basisofan apparentm is-

understandingoftheirscopeand seem ingly onthebasisofanunfounded beliefthatthisw ould

retaintheprospectoffurtherrecovery oftheinvestedcostsoftheL ittleS tanionP rim ary S chool.

T helatterhow evercouldnotbeareasonablebasisforrejectingtheproposedm odificationssince

the L ittle S tanion Com m unity P aym ent isnot payable unlessand untilm ore than 50 % ofthe

dw ellingsin arelevantdevelopm entare occupied and since itw ascom m on ground thatitw as

not viable to build m ore than that,the practicaleffect ofrejecting m odification isthat nothing

w illbepayabletow ardsthatinany event.

5.7 T he furthereffect how everisthat planning benefitsw hich w ould stillbe viable ifthe P rim ary

S 106A Applicationcanbeapproved – includinginparticularthenew Com m unity Buildingw hich

shouldform partoftheM ultiU seS quareDevelopm ent– w illnotbedeliveredeither.T heS itew ill

bem oth-balled.

5.8 T he m odification of planning obligationsin order to sustain the viability of an approved

developm entisaw ell-foundedpracticew hichtheCurrentP lanningO bligationsthem selvesw ere

theproductof.

5.9 Ifthey are m odified asnow proposed,the CurrentP lanning O bligationsw illclearly continue to

serveausefulfunction – in fact,itisnecessary thatthey should be m odified ifthe fundam ental

purposeoftheCurrentP lanningO bligationsistobedeliveredupon.

5.10 T heP rim ary S 106A Applicationisthereforerespectfully com m endedtoN N C forapproval.

5.11 IfN N C considersthatitw ouldrequirem oretim einordertoassesstheP rim ary S 106Application

how evertheS econdary S 106A Applicationisalsorespectfully com m ended toN N C asaninterim

m easure,toatleastenabledevelopm enttoproceedsom ew hatfurtherw hilsttheP rim ary S 106A

Applicationisunderconsideration.


